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Introduction

The public’s health is a long-accepted fundamental responsibility of
government. Today every level of government is engaged extensively
in protecting the public health—the federal government through the
United States Public Health Service, the Department of Health and
Human Services, and related agencies; the state through the Depart-
ment of Human Resources and more particularly through its Division
of Health Services; and local governments through county and district
public health departments and boards of health. This book is intended
as an introduction to public health organization and administration
for members of local boards of health. It also attempts to define and
explain the role of local boards of health and their legal duties and
responsibilities, Other Institute of Government publications that the
reader might find useful generally are County Government in North
Carolina, edited by Joseph S. Ferrell (2d ed. 1979), and North Caroling
Law and the Health Department, by Patrice Solberg (1978). Also
useful in particular subject areas are Suggested Rules of Procedure for
Small Governing Boards by Bonnie E. Davis (1978) and Legal Issues
in Public School Administrative Hearings by Robert E. Phay (see
note 34).

J.B.Q.

Fall 1982



The History of Public Health
in North Carolina

In 1712 the General Assembly of the Provinee of Carolina passed
“An Act for the More Effectual Preventing of the Spread of Conta-
gious Distempers.” This maritime quarantine law was the first substan-
tial piece of health legislation applicable to the territory that is now
North Carolina. During the next 245 vears, hundreds of laws relating
to health appeared in the statute books in a more or less piecemeal
manner—most of them aimed at controlling communicable diseases.
But in 1957 the state’s public health laws were revised and expanded,
producing a relatively organized and consistent statutory pattern. The
result was codified as Chapter 130 of the North Carolina General
Statutes.

In the early vears, though special commissioners often were ap-
pointed to oversee the operation of the many health laws, no govern-
mental agencies were formed specifically to enforce those laws, During
the period just after the Civil War, many states set up state boards of
health that corresponded roughly to the modern pattern. North Caro-
lina joined their ranks with an 1877 law that designated the entire
membership of the State Medical Society (organized in 1849) as the
State Board of Health and charged the Board to “take cognizance of
the interests of health and life among the citizens of this State.” In a
like fashion, county medical societies were designated as county boards
of health under the general direction of the State Board. The annual
state appropriation to cover the Board's expenses incurred in making
“samitary investigations and inguiries in respect to the people, the
causes of disease, especially of epidemics, and the sources of mortality,
and the effects of localities, employments, conditions and circum-
stances on the public health™ was $100.




2 Boards of Health

The unwieldy size of this first North Carolina Board of Health
guaranteed that the General Assembly would replace it two years later
{in 1879) with a nine-member Board—six members elected by and
from the State Medical Society’s membership and three (one of them a
civil engineer) appointed by the Governor. Under this reorganization
each county was to have an auxiliary board of health composed of the
mayor of the county town, the chairman of the county commissioners,
and the city or county surveyor, as well as the physicians in the county
who were eligible for State Medical Society membership. One of these
physicians was to be elected as the county superintendent of health; his
salary was to be paid by the county. The county superintendent’s
duties included collecting vital statistics, performing autopsies for the
coroner’s inguests, and attending inmates of jails, poorhouses, and
workhouses, in addition to the responsibilities of quarantine, vaccina-
tion, and abatement of nuisances,

The first state appropriation to meet the costs of the new Board’s
activities was 5200 per year. By 1893, the annual appropriation totaled
$2,000 plus a $5,000 epidemic contingency fund. In 1911, 318,000 per
year was appropriated for the Board's use in addition to the contin-
geney fund.

The public health system developed as the state government’s in-
volvement grew, In 1911 the state employed its first full-time health
officer. This step was the start of a state health department staffed by
professional men and women working under the general direction of
the State Board of Health.

Legislation passed in 1911 restructured the county auxiliary boards
of health into five-member county boards of health composed of the
chairman of the board of county commissioners, the mayor of the
county town, the county superintendent of schools, and two physicians
selected by them. The legislation also gave the new county boards local
regulatory authority, (A 1901 statute had established county sanitary
committees made up of the chairman of the board of county commis-
sioners, the mayor of the county town, two physicians selected by
them, and the entire board of county commissioners; it also retained
the advisory county auxiliary boards of health composed of all county
physicians, It was these county sanitary committees that first were
given the authority to make local rules and regulations “to protect and
advance the public health.™!) Guilford County, the first in the state to

1. 1901 N.C. Sess, Laws, ¢, 245, 5 3,

Organization 3

offer full-time county health services, also led the nation in the estab-
lishment of a local health department. By 1949 all of North Carolina’s
100 counties provided full-time public health services either individu-
ally or through district departments that served more than one county.

Organization of
Public Health Services

State Level

Before 1973 the State Board of Health and its full-time administra-
tive officer, the State Health Director, reported directly to the Gover-
nor as a freestanding executive agency. Mental health and social
services were separate executive departments.

The Executive Organization Act of 1973 created the Department of
Human Resources (DHR), headed by the Secretary of Human Re-
sources, to perform “all executive functions of the State in relation to
general and mental health and health rehabilitation . . . ."* Within
DHR the Division of Health Services (DHS) and the Commission for
Health Services were established. The Division is composed of the
State Health Director, a deputy director, regional directors, and
sections organized to administer numerous programs.

The Commission for Health Services, the policy- and rule-making
arm of the state public health system, is composed of twelve mem-
bers—four elected by the North Carolina Medical Society and eight
appointed by the Governor—who serve four-year terms that were
initially staggered.? OF the cight members appointed by the Governor,
one must be a licensed pharmacist, one either a registered engineer
experienced in sanitary engineering or a soil scientist, one a licensed
veterinarian, one a licensed optometrist, one a licensed dentist, and
one a registered nurse. The statutes require that the Commission hold
four regular meetings each year.® Special meetings may be called by
the chairman, who is designated by the Governor, or by a majority of
the members.

2. N.C. GEN, STaT. § 143B-138 (1978).
3. Id. § 143B-143 {Supp. 1981},
4. fd. § 143B-146 (1978},



4 Boards of Health

The Commission is responsible for establishing standards and
adopting rules to protect and promote the public health and control
disease. These rules and regulations enable the Division of Health
Services'staff to administer and enforce the state’s public health laws,
The Commission regulates the sanitary and health aspects of a wide
range of subjects and activities, including the design of sewage treat-
ment devices, the processing of scallops and shellfish, restaurants and
places of lodging, day-care facilities, water supplies, radiation equip-
ment, and many others. The Commission makes any rules that are
necessary for the state to receive federal grants for public health
purposes.’

The State Health Director and the staff at DHS are responsible for
administering North Carolina's public health program. Specifically.
the DHS administrative staff is authorized to enforce the state health
laws and the rules promulgated by the Commission, to investigate the
causes of epidemics and communicable diseases, to develop and carry
out reasonable health programs to protect and promote the public
health, to make sanitary and health investigations and inspections, to
conduct studies and research concerning the prevention of disease
including occupational diseases, to disseminate to the general public
information pertinent to public health, and to be the state’s health and
nutrition advisers.®

To facilitate its operations, DHS has—in addition to the State
Health Director, who is the chief administrator—a deputy director, a
management services office, and various program sections. The man-
agement services office advises local health departments on financial
and program matters and on administering state and federal alloca-
tions of money. The program sections include epidemiology, dental
health, health assurance, environmental health, maternal and child
care, the Chief Medical Examiner’s office, and the laboratory. The
staff of the sections advise and consult with local departments and

conduct research aimed at improving the services offered at the local
level. The Division also has four regional offices in Greenville, Fayette-
ville, Winston-Salem, and Black Mountain to provide services closer
to the local departments. (Chart | shows the organization of the
Division of Health Services.)

5, Jd. § 130-9(b) (Supp. 1981); id. § 143B-142(3) (1981},
6. Id. § 130-11 (Supp. 1981).
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6 Boards of Health

DHS has very limited statutory authority over how local health
departments operate, but it influences their operations in several ways.
First, it is responsible for allocating state and federal funds to the
counties, and the receipt of these grants is conditioned on an agreement
by local authorities to meet certain requirements set out in a contract
between the local unit and the Division of Health Services. (The
current DHS contract form for a local unit appears in the Appendix.)
Also, while the rules adopted by the Commission for Health Services
apply statewide, they are enforced by employees of both DHS and the
local health departments. Finally, DHS provides consulting and advi-
sory services and conducts training and certification programs for
employees of local departments. The local departments are affected
not only by DHS but also by the Commission for Health Services,
which is authorized to adopt statewide minimum standards for all
local health departments.” These base-line requirements, which are
now (summer 1982) under review, outline more than twenty programs—
from communicable disease control and home health services to
institutional sanitation and solid 4nd hazardous waste management.?
At this writing, meeting these minimum standards is a condition of the
financial contract that local health departments have with DHS? but
DHS and the local units agree on the need for greater flexibility in this
state and local unit relationship.

Local Level

State law requires each county to make public health services avail-
able to its residents.)® A county may fulfill this responsibility by operat-
ing a county health department, by contracting with the state (DHS)
for the state to provide services, or by operating—jointly with other
counties—a district health department. Whether a county chooses to
provide public health services through its own county department or
in conjunction with other counties through a district department, the
organization of the local agency parallels the state-level organization.

7. 1d. § 130-9(g).

8. STanDARDS FoR Local HEALTH DEPARTMENTS IN NoRTH CAROLINA (Dffice of
Management Services, Division of Health Services, North Caralina Department of
Human Resources, Sepe. [980),

9. See Appendix, infra; see alio N.C, GEN. STaT. § 130-9(g) (Supp. 1981},

10. fd, § 130-13(a) (1981).

Administration 7

A local board of health performs the policy-making and rule-making
functions much as the Commission for Health Services does at the
state level. The local department has an administrative director in the
person of the local health director just as the Division of Health
Services has in the State Health Director.

The minimum full-time staff of a local health department consists of
a health director, a public health nurse, a sanitary inspector, and a
secretary.!! Typical personnel of a local department include registered
nurses, nurse supervisors, licensed practical nurses, sanitarians, sani-
tarian supervisors, clerks, and often a nutritionist and a health educa-
tor. Some health departments employ one or more physicians full
time, while others contract with physicians in the community for
particular services. The use of nurse practitioners and physician's
assistants is increasing, especially in areas with few physicians.

Administration of
Local Health Departments

A local health department’s director and the local board of health
ultimately are responsible for organizing and administering the health
department. The state statutes do not specify how the department is to
be organized or administered, but other agencies and factors affect
how the department is run, DHS influences local organization and
administration through its published policy guidelines, the contract it
makes with local departments for state financial aid, and periodic
consultation, State Personnel Commission (SPC) regulations {or com-
parable SPC-approved county regulations) establish job qualifica-
tions, salary ranges, leave, and other personnel matters. The board(s)
of county commissioners for the area served by the department reviews
its programs and general operations during the annual budget process.
Finally, federal regulations may make the receipt of federal funds
conditional on meeting certain requirements.

11. 10 N.C.A.C. IK, 2047 (Rev. 4/81),
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8 Boards of Health

Finances

Local boards of health have no power to tax;? therefore a board
and its health department must depend on other sources for funds. The
county commissioners are authorized to appropriate funds derived
from property tax levies for the health department’s use and to allocate
other revenues whose use otherwise is not restricted by law."? Commmis-
sioners also may establish a capital reserve fund to buy, erect, repair,
or alter public health facilities, '+

Besides the funds made available from local sources, health depart-
menis receive financial support from the state and federal govern-
ments. These funds usually are tied to particular programs. For
example, in fiscal year 1980-81 the state allocations for public health
programs included approximately $12 million for maternal and child
health services in local health departments, over 36 million for local
family-planning services, and over $1 million in home health services.
Other state funds are reserved for the general public health program.
Funds are allocated to the counties on the basis of several factors,
including need, population, and county contribution. The federal
government supplies varying amounts of money for almost all public
health programs. Such funds mostly supplement state and local appro-
priations, but sometimes they constitute the principal support for a
particular program.

The final source of financial support for local health departments is
fees charged for services, which have increased with Medicare and
Medicaid reimbursements. Under state law, a health department is
prohibited from charging a fee for a service it renders either when the
statutes specifically prohibit charging a fee or when a local health
department employee is performing the service as an agent of the
state.!'* Anexample of a statutory prohibition against charging a fee is
the North Carolina law that forbids a local health department to
charge for administering the statutorily required immunizations of
children against diphtheria, tetanus, whooping cough, poliomyelitis,
red measles, and rubella.'s An example of the “agent of the state”

prohibition is the local department sanitarians’ enforcernent of state

12. Champion v. Vance County Bd. of Health, 221 N.C. 96, 19 5.E.2d 239 {1942),
13. N.C. GEN. 5TaT. § 130-21 (1961) id. § 153A-14%c)(13) (Supp. 1981).

14, Id. § 159-18 (1976); id. § 159-48(b)(7) (Supp. 1981).

15. Id. & 130-17(e) (Supp. [1981).

I6. Id. §& 130-B7, -B8 (19£1).

Administration 9

(Commission of Health Services) regulations for sewage treatment
and disposal. The fees that may be charged must be based on a plan
recommended by the local health director and approved by the local
board of health and the board or boards of county commissioners. In
addition to the state statutory limitations on user charges, the govern-
mental agency regulations governing state and federal funding pro-
grams also may limit local health boards® ability to impose fees for
certain health department services.

All money received or spent by a local health department must be
budgeted, disbursed, and accounted for in accordance with the provi-
sions of the Local Government Budget and Fiscal Control Act.'” The
act mandates a standard procedure for budget operation, controls
how funds are disbursed, and requires particular accounts and ac-
counting procedures. These procedures differ for county and district
health departments. County departments have their budgeting, dis-
bursing, and accounting done for them by county budget and finance
officers. District health departments, however, are defined in the
statute as public authorities and thus are responsible for their own
budgeting, disbursing, and accounting. '®

Programs and Services

The number and extent of programs and services offered by public
health departments vary considerably across the state. This section
summarizes the standard programs and briefly describe other services
frequently offered.

Administration. The administrative functions within local health
departments include the selection of personnel; staff relations; pro-
gram planning; in-service training; preparing the budget; explaining
the department’s activitics to the board of health, official agencies,
and the public; informing the public of health laws and regulations
and enforcing those laws; and purchasing equipment and supplies.
These duties are the general responsibility of the health director as the
administrative head of the health department.!? Particular functions
may be handled differently from county to county.

17. Fd. B8 139-7 to -38 (1976 & Supp. 1981).
18. Jd. § 130-14({a) {Supp. 1981).
19. id. § 130-19 {1981}
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10 Boards of Health

Vital Statistics. Those health directors who are designated as local
registrars of vital statistics are required to collect the necessary informa-
tion and prepare records and reports of all births and deaths that occur
within their area 20 Certificates are forwarded to the State Registrar in
the Department of Human Resources, and a copy is sent to the county
register of deeds. If the person named in the document resides {or
resided) in a county other than the one in which the record was filed,
the county of residence can get a copy of the certificate from the State
Registrar at its register of deeds’ request.?)  This function generally is
performed by the local department’s clerical staff.

Sanitation and Environmental Health. The Commission for Health
Services and its predecessor, the State Board of Health, have promul-
gated rules governing the sanitation of restaurants, meat markets,
hotels, motels, local confinement facilities, summer camps, migrant
labor camps, day-care facilities, other public establishments, and
on-site sewage systems, Certified sanitarians emploved by local health
departments act as agents of the state when they enforce state regula-
tions. The normal procedure is for the public facility to be inspected
periodically, graded, and issued or denied the required permit. Sanitar-
ians also examine and grant permits for on-site sewage facilities as
provided by state law.

Local boards of health have the power and duty to adopt local rules
necessary to protect the public health (see page 19). Local environ-
mental health regulations are enforced by local sanitarians acting as
agents of the county or district. Examples of local sanitation and
environmental health standards include regulations governing swim-
ming pools and local regulations that supplant or add to state regula-
tions governing on-site sewage disposal systems.

Laboratory. The laboratory is a supportive service that enables
local health departments to meet their public health responsibilities,
Most health department laboratories can provide such services as
serologic tests, blood and differential counts, water and milk analysis,
and smears and cultures for communicable disease diagnosis.

Clinic Services. The local health department offers the community
many screening and preventive health care clinics. These clinics are
operated on a more or less regular basis and generally are staffed by
full-time public health nurses and physicians under contract for service

0. Id. § 130-40,
21, Id. § 130-63 (Supp, 1951).

Creation and Composition 11

in a particular clinic. Tuberculosis and x-ray, venereal disease, pre-
natal, family planning, orthopedic, multiphasic screening (hyperten-
sion, diabetes, and cancer), maternal and child health, and immuniza-
tion are among the clinics offered by most departments. Nutrition
counseling and dental services also are provided in the clinic setting in
some departments,

Health Education. In the public health tradition, local health depart-
ments promote public health by educating citizens about nutrition,
preventive health care, and new health problems, and they publicize
their services. Some departments have full-time health educators.
Educational programs are held at the local health department, schools,
and places of public gathering and at public occasions like health fairs.

Creation and Composition
of Local Boards of Health

Creation and Dissolution

Each county is required by statute to make public health services
available to its residents by operating a county health department, by
contracting with the state (DHS) to receive services, or by operating a
district health department jointly with other counties. 22 When a county
establishes its own county health department or joins in operating a
district department, a board of health must be created to serve as the
department’s governing body.2 Since all 100 North Carolina counties
now provide public health services through either county or district
departments, new boards of health now are created only when a new
district department is formed or a present district dissolves or adds a
new county.

A new district health department is formed by agreement of the
boards of county commissioners and the local boards of health of all

22, fd § 130-13(=) (1981},

23, Id. § 130=13b)1981); id. § 130-144c) {Supp. 1981}, In counties with a population
over 325,000, the hoard of commissioners may assume the powers, duties, and responsi-
bilities of the board of health, At this writing (1982), in effect this means Mecklenburg
County, fd. § 133A-T7 (1978).
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the counties involved under regulations set by the Commission for
Health Services.* A county may join a district department if its board
of county commissioners and the district board of health agree, The

Department of Human Resources can ask the health department of a
particular county to join a district department if such a move would en-
hance the public interest and the delivery of public health services to all
the people of the new district. A new board of health must be appointed
whenever a change—an addition or a subtraction—occurs in the
makeup of the counties that participate in the district department.

An existing district department may be dissolved if (1) all of the
boards of county commissioners in the district decide, each by a
majority vote, that the district department is not operating in the best
health interests of the residents of the respective counties; or (2) the
board of commissioners of any county that belongs to a district health
department decides, by'a majority vote, to withdraw from the county
district for the same reason.?

Withdrawal of one or more counties from a district health depart-
ment can take place only at the'end of a fiscal year. Any budgetary
surplus available to a district department at dissolution must be
distributed to those counties that made up the district on the same pro
rata basis that the counties provided funds during its operation. Before
any surplus is distributed, a complete audit of the department’s finan-
cial records must be made by a certified public accountant or an
accountant certified to conduct the audit by the Local Government
Commission (in the State Treasurer’s department), The district board
of health selects the accountant.

At dissolution, all existing ordinances and regulations of the district
board of health are void. The new county board(s) of health and the
reconstituted district’s new board may retain any ordinances or regula-
tions adopted by the original district board by adopting the same
ordinances and regulations,

Composition

Before 1973, local boards of health were composed almost entirely
of local government officials and health professionals. County and
district boards now include substantial representation from the gener-

24, See id, § 130-14 (Supp. 19817,
25, 7, & 130-14.1 (1981).

Creation and Composition 13

al public. Their composition, according to statute, “shall reasonably
reflect the population makeup.™? Although there is no clear under-
standing of the latter requirement, these changes presumably have
produced more representative and responsive boards.

The method of selection and the number of members differ for
county and district boards.

County Boards.”” A county board of health has nine members
whom county commissioners appoint after consulting the local health
director. One of these nine must be a licensed physician, one a licensed
dentist, one a licensed pharmacist, and one a county commissioner,
and five members must be from the general public. If the county lacks
any of these professionals, or if no member of one of these professions
within the county will serve on the board, then an additional member
from the general public must be chosen. If the necessary licensed
professional later becomes available, that person must be appointed to
the board to replace the additional member from the general public.

In general, county board of health members serve three-year terms.
The county commissioner member serves a term concurrent with her
term as commissioner. When she ceases to be a commissioner, her
appointment as a member of the board of health also ends, The county
commissioners then must appoint another commissioner to the health
board.

No board of health member may serve more than three consecutive
three-year terms. When a vacancy on the board of health occurs, the
person chosen by the commissioners to fill the vacancy serves only for
the unexpired portion of the departed member’s term.

Periodically since 1945, the state legislature has designed plans to
insure staggered terms of board members.2® The first plan provided
that (a) the terms of local government members who were serving ex
officio would end with their terms of office, and (b} the public (health
professionals and general public) members who were appointed when
the plan became effective would serve terms of varying lengths but
would be succeeded by members who would serve a uniform term.
This plan only partly succeeded, because some counties did not follow
it. Asa result, on some boards the membership all began together and
all left together, so that very little experience was carried over.

26. Id. § 130-13(d) (1981} id. § 130-14(c) (Supp. 1981).
27. Id. § 130-13 (1981
28, 1945 N.C. Sess. Laws, ¢. 1030, 5. 2.
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To remedy the problems of discontinuity of county board member-
ship, the statute dealing with the composition of county health boards
has been amended several times—maost recently in 1979—to establish
a uniform staggered-term structure.?® In converting the county board
of health into one in which three members’ terms will expire each year,
the county commissioners may make one- and two-vear appoint-
ments, but each appointment to those positions thereafter must be for
the regular term of three years.3® :

The board of health elects its own chairman annually. The local
health director serves as its secretary.

District Boards.?! District boards of health have fifteen members.
The commissioners of each county in the district appoint one of
themselves to the board. These appointed commissioner members
then appoint one licensed physician, one licensed dentist, one licensed
pharmacist, and enough other people from the general public to bring
the number to fifteen. The appointments are supposed to reflect
equitable district-wide representation.

Like members of county boards, district board members (except for
the commissioner members) serve three-year terms. Again, the com-
missioner members serve terms concurrent with their terms as commis-
sioners. If a commissioner ceases being a commissioner, he ceases
being a member of the board of health; he is replaced through the
appointment by the commissioners of his county of one of themselves
to the district health board at their meeting following the commis-
sioner’s departure. Also like members of county health boards, district
board mermnbers may not serve more than three consecutive three-year
terms.

When a new district is formed, its board members' terms are
staggered initially so that the board always will have some experienced
members. Two members of the new board are appointed for terms of
one year, two for terms of two vears, and the rest for terms of three
years. All subsequent appointments are to regular three-year terms.

The district board elects its own chairman annually, and the district
health director serves as its secretary. If a district department is
dissolved, the board is dissolved with it. If a county withdraws from or

29, 1979 M.C. Sess. Laws, ¢. 621, 5. .
30. N.C, GeN. STAT. § 130-13(e) (1981).
31, id. § 130-14 (Supp. 1981).

Crearion and Composition [5

joins an existing district, a new district board must be appointed—just
as when a new district is formed.

Removal

A member of a local board of health can be removed from office
only by that board for cause.’? Before she may be removed, the
member must be told the reasons for her removal and given an
opportunity to respond to them.** She also has the right, either before
she is removed or within a reasonable time thereafter, to a hearing on
her removal—with her lawyer present if she wishes it—and to confront
and crossexamine the witnesses against her. Boards should develop
appeal and grievance procedures for the required hearing. ™

Compensation

G.5. 130-16 allows the board of county commissioners to establish
a per diem amount of compensation for county board of health
members, but it is unclear who is to set the per diem for district board
members. Two possible interpretations are that the boards of commis-
sioners for all of the counties within the district are to agree on one per
diem for all members, or that each county sets the per diem for its
members. It seems preferable for the same per diem for all members to
be set by agreement among the boards of commissioners of the
participating counties. If the board(s) of commissioners does not
establish a per diem for health board members, the amount is $8 for
each member,*

Health board members also are entitled to receive travel expenses
for attendance at official meetings and conferences if the travel is
authorized by the county commissioners.* At present (summer 1982)
they may be compensated at the rate of 25 cents per mile when

32, 1d. § 130-15 (1981),

33 Arnett v. Kennedy, 416 U5, 134 (1974},

34. Fer a discussion of both the legal issues involved in hearings before administrative
boards and recommended procedures, see gererally, R. PHAY, LEGAL 155UES 18 PUBLIC
SCHOOL ADMINISTRATIVE HEARINGS { Topeka, Ks.: NOLPE, 1982), This hook is available
from the Institute of Government in Chapel Hill.

35 1971 N.C. Sess. Laws, ¢. 940, 5. 2; 1957 N.C._ Sess. Laws, ¢, 1357, 5 1.

36. M.C. Gen. STaT. § 130-16 (Supp. 1981).
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traveling in a private car and for the actual fare when traveling by bus,
railroad, or airplane; they also may receive a subsistence allowance
(room, meals, and tips) of $35 per day when they spend the night away
from home and $15 for day trips.

Meetings of
Local Boards of Health

Procedure®”

Local boards of health are required to meet every quarter, but
individual boards may need to schedule more frequent regular meet-
ings to insure effective policy-making by the members. Special meet-
ings to deal with particular public health problems or emergency
situations may be called by the board’s chairman or any three mem-
bers. The procedure is for the chairman or the three members to
inform the local health director of the need for a special meeting; the
director—acting as secretary to the board—then calls the meeting.

The statutes are silent about the conduct of board meetings, except
that a majority of the members constitutes a quorum. Each board
should develop and adopt provisions for members of the public to
appear before the board and procedures for motions, debate, amend-
ments, and voting. Roberts Rules of Order® may serve as a useful
guide in this task. The board also must decide in what form the
secretary will keep minutes of each meeting. Written or tape-recorded
minutes are highly advisable because they provide good proof of
official board action. The board should follow its established rules and
regulations closely, since a court that is asked to review the fairness of
the board’s action first will scrutinize the board’s compliance with its
own rules.

37. Id. & 130=17(a).

3%, Roreets RULES oF ORDER (rev, ed, 1970): See also, B. Davis, SUGGESTED RULES OF
PROCEDURE FOR SMALL GovERNING BoarDs (Chapel Hill, K.C.: Institute of Government,
1978); this book is available from the Institute of Government.

Meetings 17

Open Meetings*

The state open-meetings law generally requires meetings of local
boards of health to be open to the public. The board may conduct
closed, executive sessions only if (a) a majority of the members present
and voting vote to go into a closed session, and (b) the matter to be
considered is one of certain subjects set out in the statute. These
subjects include among others:#

(1} The selection of a site or the acquisition or lease as lessee of
interests in real property. Final authorization to acquire or lease
is to be given at an open meeting.

(2) Claims made against or for the board or health department
officers or employees.

{3) Consultation with the board’s attorney,

(4) Martters dealing with specific patients (including but not limited
to all aspects of admission, treatment, and discharge; all medical
records, reports, and summaries; and all charges, accounts, and
credit information pertaining to any patient).

(5} Qualifications, performance, character, etc., of a board member,
a health department employee or prospective employee, or an
independent contractor.

The general requirement that board meetings be open to the public
does not oblige the board to tolerate anyone who disturbs and disrupts
the meeting. The chairman may direct such a person to leave the
meeting; failure to comply is a misdemeanor punishable by up to a
$250 fine and six months” imprisonment.#

Records Open to Public Inspection

Public records comprise essentially all written, printed, or otherwise
recorded materials that are made or received by a local board of health
in transacting its public business. The Public Records Act®? grants
every person the right to examine and inspect public records and to
receive certified copies of them upon request.*® This right of public
inspection is not unlimited; the board may set reasonable times for

39, N.C. GEN. STAT. §§ 143-318.9 to -318.18 (Supp. 1981}
40, Jd, § 143-318.11,

41, fd. § 143-318.17.

42, id. Ch. 132 {1981).

43, Id. § 1326,
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examining its records and may supervise the inspection; it also may
charge reasonable fees for copies. Minutes made during executive
sessions and documents relevant to matters considered in such sessions
probably are not available for public inspecgon, since allowing exami-
nation of these records would defeat the purpose of the exceptions
contained in the open-meetings law. The statutes state, however, that
certain confidential communications by legal counsel to the board
become public records, open to public inspection after three vears.*

Personnel records of health department employees are exempt
from the Public Records Act #% Separate statutory provisions allow
the public to inspect some portions of county employees’ personnel
records. Each employes’s name; ape; date of original employment or
appointment to the county service; current position title; current
salary; date of most recent promotion, demotion, transfer, suspension,
separation, or other change in position classification; and the job to
which he is assigned are public records. Anyone who is denied access
to this information may apply to the courts for an order compelling
disclosure. Other information if a county emplovee’s file is generally
confidential except with respect to his supervisors and may be dis-
closed only with the employee’s consent, with certain exceptions. One
such exception is that a county employee who has supervisory author-
ity over another employee may examine all material in the employes's
personnel file. Willful disclosure or examination of confidential per-
sonnel information in violation of the statute is a crime punishable by
a $500 fine.

Powers and Duties of
Local Boards of Health

Policy-Making

The local board of health is the policy-making body for the local
health department,* and it is charged with the *immediate care and

44, fd. § 132-1.1.
45. Id. § 153A-98 [Supp. 1981).
46. Id. § 130-13(b) (1981); id. § 130-14(c) {Supp. 1981).

S A T —

Powers and Duties 10

responsibility of the health interests™ of its county or district.*” The
policy-making role varies from board to board with individuals but
includes allocating resources, planning health department programs,
and advising the health director.

Regulation- and Rule-Making#®

Perhaps the local board of health’s most significant power and duty
is to *adopt such rules and regulations, not inconsistent with law, as
are necessary to protect and promote the public health.™® This broad
authority to regulate and control activities affecting the public health
is exereised differently by each local board, depending on local needs
and enforcement capability. Common local regulations concern instal-
lation of septic tanks, control of air and water pollution, garbage
collection and disposal, swimming pools, and miscellaneous nuisances.
A local regulation may be adopted for almost any activity or condition
if the rule is not overly broad in scope and its purposes and provisions
are linked to legitimate public health goals.

When the Commission for Health Services (or the Environmental
Management Commission in regard to sewage systems with surface
effluent) has adopted rules regulating a particular subject, those regula-
tions generally prevail over local regulations. But if the local board
concludes that a local condition requires more stringent regulation, it
may enact rules and regulations that are more stringent than the
state’s. Local regulations that are less stringent will not be valid no
matter what the situation. Local regulation of food-service sanitation
is not permitted except when food-borne illness is a threat.

If a municipal ordinance deals with a subject also covered by a
regulation of the local health board, the health board’s rule prevails,
But in the case of an emergency or a condition or circumstances
peculiar to the municipality, a municipal ordinance more stringent
than the board’s regulation will be valid. A local health board may
adopt rules and regulations that apply to a single municipality only if
circumstances peculiar to the municipality require it—and only if the

47. 4. § 130-17(a)

48, [d. § 13017,

49. /d. § 130-17(b).

50. See Kirk v. Wyman, 83 §.C. 372, 65 5.E. 387 (1909); see aiso Hartford Accid. &
Indemn. Co. v. Ingram, 290 N.C. 457, 466, 226 S.E.2d 498, 504 (1976).
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special rules and regulations are more stringent than the normal
provisions.

Local boards of health may adopt any code, standard, or regulation
of any federal or North Carolina state agency or generally recognized
association as part of their local regulations.®! They may do this by
reference—that is, by citation only, without setting out the text in full.
Normal publication and posting procedures are not required for this
adoption by reference (see below). The board need only file the codes
or standards with the clerk(s) of the superior court in the county(ies)
within the board’s jurisdiction.

Except for codes and standards adopted by reference, all rules and
regulations adopted, amended, or altered by a local board must meet
certain procedural requirements® in order to have the foree and effect
of law, First, a copy must be posted at the courthouse door of each
county within the board of health’s jurisdiction. In addition, a state-
ment must be published that sets out the title of the rules and regula-
tions and says that (1) the rules and regulations have been adopted,
amended, or altered (as the case may be); and (2) one copyis onfilein
the local health department’s office and another is posted at the
courthouse door of each county within the board’s jurisdiction. This
statement must be published at least once a week for two successsive
weeks in a newspaper with general circulation within the area of the
board's jurisdiction. The copy of the rules and regulations posted at
the courthouse door must remain posted continuously during the
entire time that the statermnent is being published. At the end of the pub-
lication period, the rules and regulations are deemed enacted.

Once enacted, the rules and regulations of local boards of health
have the force and effect of law. One who violates such a rule or
regulation has committed a misdemeanor and can be punished by a
fine of $50 or thirty days’ imprisonment.®® [n addition, a local health
director or her representative may bring an action in the superior court
of the county where the violation occurred (or may occur) to obtain an
injunction against anyone who either is violating or threatens to
violate health laws or regulations.s

51, N.C. GEN, STAT. § 130-24.1{c) (Supp. 1981},
52, 14 § 130-17(d). ;

33, 14 § 130-203 (1981).

54, Id. § 130-205.
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Contract Negotiations®

Local boards of health may make contracts with any person,
including any governmental agency. The local health department may
contract to render services and to pay for services that it receives.

Local health departments may charge for services under certain
conditions. The limitations on fee-charging are discussed in the section
on finances on page 8.

Contracts that require payment for services rendered to the health
department usually must be approved by the board or boards of com-
missioners for the county or counties within the local department’s jur-
isdiction. A responsible local board of health will review and approve
such contracts before submitting them to the county commissioners.

The annual contract with the Division of Health Services discussed
on page 10 (and reproduced in the Appendix) must be approved by
the local health board and the board(s) of county commissioners.

Appointment of the Health Director

After consulting with the Secretary of Human Resources and the
board(s) of county commissioners for the county(ies) served by the
health department, the local board of health elects a person who meets
the qualifications of the State Personnel Commission as the local
health director. The director’s services may be terminated only by the
board of health and only according to the provisions of the State
Personnel Act. Necessary temporary appointments of a local health
director may be made with the approval of the Secretary of Human
Resources. When a vacancy exists for sixty days or more, the Secretary
of Human Resources may appoint a director to serve until the local
board of health elects someone,

Quasi-Judicial Hearings™

State law requires a local health board to hold a hearing on an
appeal that concerns the interpretation and enforcement of local
on-site sewage-disposal regulations, on an appeal of a denial or a

55, Id. § 130-1T(e) (Supp. 1981).
56, I § L30-18 (1981). e
57, See generally, F. Grap, PupLic HEALTH Law ManvaL, ch. 17 (4th printing, 1975).



